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Come Golf with Us!

The Council of Industry's Annual Golf Outing 
will be held on Monday, August 29th at the Powel-
ton Club in Newburgh, NY. 

Join us for a great 
day of golfing and 
a chance to win 
the coveted Counicl Cup.  
Sponsorship are available and 
make this event possible. 
Find more 
information on page 11. 

Some call it “addressing income inequality,” others call it a “war 
on work.” Whatever the label the simple fact for a Hudson Valley 
manufacturer is that the already high cost of employing people 
is rapidly increasing due to actions taken by the state and federal 
government.  

At the state level we have the increase in the minimum wage 
and the paid family leave act recently adopted through the state 
budget. These can be added to the rising costs of health insur-
ance premiums owing to state policy decisions and some of the 
highest workers compensation costs in the nation due to failure 
to improve a complicated and expensive statewide system.

At the federal level we have the recently adopted Department of 
Labor overtime regulations for salaried workers and the EEOC 
rule requiring even more reporting and paperwork. To these you 
can add the NLRB rulings regarding contract employees and, of 
course, the impact of the Affordable Care Act on health insur-
ance premiums.

Taken together the impact is significant with some firms antici-
pating that labor costs will increase by as much as 15% – 20% 
with no accompanying increase in output or productivity. Our 
disadvantage against the global competition rises.

Initial reaction from Hudson Valley Manufacturers to this flurry 
of cost increases is one of anger and frustration. Anger that they 

are forced to bear this increase while being portrayed in the “de-
bate” as greedy, uncaring and selfish.  Frustrated at a political and 
rulemaking process that fails to consider their arguments and 
appears to take their economic contributions for granted.  

With the initial reactions behind us, however, Hudson Valley 
manufactures are doing what they do best, they are learning, 
adjusting innovating and adapting.  The truth is our employees 
were, are and will continue to be our most important competitive 
advantage.  Hudson Valley firms will continue to invest in more 
training and education as well as more automation and equip-
ment to make their workforce more productive.

The Council of Industry will continue its advocacy efforts to 
lift up the voices of Hudson Valley manufacturing employers to 
elected officials so they better understand the impacts of their 
actions on our members.  We will be surveying the membership 
and collecting data on the effects of various actions on your bot-
tom line and on your hiring and investment decisions and will 
use that data to buttress our arguments.

Of course we will also continue to keep you informed on legal 
and regulatory changes that affect your bottom line.   Our aim 
is to offer members strategies and best practices for compli-
ance. These include upcoming networking meetings and several 
articles in this newsletter.   ✴

Increase in Minimum Wage, Federal Overtime Regulations 
Plus Other Factors Make Labor More Costly

Follow us on          

https://www.facebook.com/councilofindustry/
https://www.linkedin.com/groups/1788041
https://twitter.com/hvmanufacturing
https://www.facebook.com/councilofindustry/


Training
Certifcate in Manufacturing Leadership Offered at 
Rockland Community College this Fall

The Certificate in Manufacturing Leadership Program will be of-
fered at Rockland Community College again this fall. In an effort 
to make this fantastic program for supervisor training available 
to our members in the more southern counties we are offering 
six Certificate in Manufacturing Leadership classes taught by the 
same instructors we use for the Dutchess program at the RCC 
campus in Haverstraw, NY starting in September and running 
through mid- December. 

Experienced, well trained supervisors are essential to a success-
ful manufacturing company. The Certificate in Manufacturing 
Leadership is a comprehensive group of courses that prepares          
supervisors for their challenging positions at manufacturing 
facilities. The program is designed to offer particular skill sets 
through concentration of courses. Participants who complete the 
required courses are presented with the Certificate in Manu-
facturing Leadership by the Council of Industry and Rockland 
Community College. 

All courses are full-day classes (from 9am to 4:30pm) and are 
held at Rockland Community College Haverstraw campus. 
Though participants are encouraged to complete the course 
series for the most comprehensive supervisory education, the 
Council welcomes individual course registration as well.

Council of Industry members have sent hundreds of their em-
ployees through this training over the last fifteen years. “It helps 
when employees understand terms like ROI (Return on Invest-
ment) and the cost of waste and scrap. The program provides an 
overview that adds value to the big picture,” explains Steve Pome-
roy, President of Schatz Bearing Corporation.

Eileen Larocca, Alcoa 
Fastening Systems, has 
sent many individuals 
as well as attended the 
classes herself. “The Lead-
ership program is a great 
development program 
for individuals pursuing 
great responsibility in 
their roles.  The individual 
courses allowed me to 
expand my knowledge of 
overall business operations 
from a different perspec-
tive.  For example, my cur-
rent role is HR and EHS, 
this course gave me knowledge to look at business operations 
from a financial, marketing/sales, and global perspective.”

Dates and Classes: 
9/14 & 9/28  Fundamentals of Leadership  
10/19  Problem Solving & Decision Making  
11/2  Human Resources Management Issues   
11/16  Making a Profit in Manufacturing  
11/30  Best Practices & Continuous Improvement   
12/14  Positive Motivation & Discipline  

To find out more including dates and pricing go online to our 
website www.councilofindustry.org or email training@councilo-
findustry.org or call us (845) 565-1355.  ✴

Dates and Trainings available:

Jun  06, - 29	          AutoCad I at SUNY Ulster

Jun  06, - 22	          Programmable Logic Controllers (PLC)  
		           Introduction at SUNY Ulster

Jun  13, 14, 15, 16         Solidworks Essentials at SUNY Dutchess

Jun  20, 21	          Intermediate Programmable Logic 		
		           Controllers (PLCs) at SUNY Sullivan

Jun  28, 29, 30	          SOLIDWORKS PDM Professional at  
		           SUNY Dutchess
 

All summer Council of Industry members can take classes (and 
recieve a discounted rate) as part of the Business Institute Execu-
tive Education program at The School of Business - SUNY New 
Paltz. Follow this link for more info: https://www.newpaltz.edu/
schoolofbusiness/corporate_businst.html.

The Council of Industry and  
Local Community Colleges are  
Offering a Variety of Trainings 
this Summer

Visit our website www.councilofindustry.org  
for more information

Rebecca Mazzin, Recruit Right, instructs 
the two day Fundamentals of Leadership 
class and Positive Motivation & Disci-
pline.
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Council 
EventsCelebrating the 2016 Manufacturing Champions

The Council of Industry presented its 2016 Manufacturing 
Champions their awards on May 13th at a breakfast ceremony 
held at The Powelton Club in Newburgh, NY. The award rec-
ognizes individuals from the private sector, public sector, and 
education, along with an organization, who through vision, 
dedication, hard work and tireless involvement have helped to 
overcome some of the many obstacles faced by manufacturers 
in the Hudson Valley community and have made it possible for 
manufacturers and their employees to prosper.

The private sector champion was 
Michael Ratliff, President of Pough-
keepsie based Marco Manufacturing, 
Inc.  When Atlantic Design Corpora-
tion closed their Poughkeepsie facil-
ity, where Mike Ratliff was General 
Manager, he decided to open his own 
manufacturing business. Marco 
Manufacturing, now in its 20th year of 
operation and employs over 30 people 
(most of which were former Atlantic 
Design employees) and services more than 25 customers. Mike’s 
commitment to the customer base, employees and the region is 
the basis for the success Marco has achieved. “20 years ago we 
all got laid off,” Ratliff recalled before introducing some of the 
employees who had been with him since Atlantic Design, “And 
we’re here now because we all stuck with it and made a plan.”

For public sector champion Dr. Cliff 
Wood, President of SUNY Rockland 
was selected by the Council’s Board of 
Directors. During his tenure Dr. Wood 
has overseen major growth in the Col-
lege’s enrollment, community involve-
ment, and workforce development. 
Dr. Wood has led efforts to meet the 
workforce development needs of Hud-
son Valley Manufacturers through the 

creation of the Manufacturing Center at the college’s Haverstraw 
campus and the expansion of its 3D Printing Center. The college 
has also begun, in partnership with the Council of Industry, a 

Certificate in Manufacturing Leadership.  As a key member of 
the Mid-Hudson Regional Economic Development Council, Dr. 
Wood plays an important role in advancing the economy of the 
Hudson Valley.  “This is all of our jobs,” Wood said, “To improve 
the economic development of this great state.”

Hudson Valley Pattern for Progress 
was the organization honored this year. 
Pattern for Progress is a regional plan-
ning and policy organization that for 
50 years has tried to “connect the dots” 
among a multiplicity of issues in an effort 
to improve the region’s quality of life. 
More than ever before, Pattern is now 
working to integrate the revitalization 
of manufacturing into the region’s future. Pattern has recently 
finished a project which mapped all the workforce and economic 
development resources in the region that support manufactur-
ing.  This “Asset Map” will become an integral part of a sector 
based regional economic and workforce development strategy. 
“I believe in lost causes” said Pattern CEO Jonathan Drapkin, 
“Pattern is there to create an environment in which other people 
can prosper.”

Consumer Price Index for April 2016

Wage Earners 
& Clerical 

Apr-15 Apr-16 Mar-16 Point 
Increase

% 
Month

Increase Year

1967=100 689.63 695.34 691.68 3.66 0.5% 0.8%
82 - 84 =100 231.52 233.44 232.21 1.23 0.5% 0.8%
All Urban 
Consumers
1967=100 708.75 716.72 713.34 3.38 0.5% 1.1%
82 - 84 =100 236.60 239.26 238.13 1.13 0.5% 1.1%

Hudson Valley Unemployment for April 2016 was  4.0%

article continued on page 11
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Support for the event was provided by the following sponsors:

Major Sponsor

 
Supporting sponsors:

www.councilofindustry.org


HR & EHS 
Networks

Member 
Benefits

HR Network Meeting: Final Rule Amending Overtime 
Regulations for ‘White Collar’ Workers

The 2016 Employer’s Guide to New York State  
Labor Law is Now Available

When: Friday, June 17th, 2016, 8:30 am- 10 am

Where: Council of Industry offices, MSMC, Newburgh, NY

Cost: None for members

To register: email abutler@councilofindustry.org or 
 call (845) 565-1355

The U.S. Department of Labor has released its long-awaited Final Rule 
updating regulations under the Fair Labor Standards Act governing 
overtime exemptions for executive, administrative, and professional 
employees, commonly known as the “white collar exemptions” or 
“EAP exemptions.” The Final Rule is scheduled to be published in the 
Federal Register on May 23, 2016 and become effective on December 
1, 2016.

DOL estimates 4.2 million workers will be eligible for overtime as a 
result of the Final Rule and that it will result in an increase in wages of 
$1.2 billion per year.

Tom McDonough from Jackson Lewis P.C. will discuss the changes 
and how they will affect employers along with how to contain costs 
and reduce risks.  

See the article on pages 8 & 9 for more information on how this could 
affect you and your company.✴

Coming in September -  
EHS Network Meeting on Key  
Elements of the Safety 
Program

In September the Environ-
ment Safety and Health  
Network will meet with 
John Lauffer from Utica 
National Risk Management 
to discuss self inspections, 
accident investigation, 
job safety analysis, claim 
management, and safety 
committee structure.

Watch the Weekly Update and the Summer CI 
Newsletter for more information on date and loca-
tion.   ✴

The Employer’s Guide to New York State Labor Laws is a concise summary of labor laws applicable to employers in New York 
State. Updated on an annual basis by Nixon Peabody LLP attorneys, the Employer’s Guide serves as a valuable resource for human 
resource professionals as well as department managers seeking a convenient reference on issues such as:

•	 Safety & Health Law

•	 Health Insurance Continuation

•	 Meal periods

•	 Minimum wage

•	 State disability and workers’ compensation

•	 Posting requirements

•	 And much more.

The Employer’s Guide is published by the Greater Rochester Chamber of Commerce (formerly Rochester Business Alliance) lo-
cated in Rochester, New York, serving businesses for over 80 years.

Arrangements have been made for Council of Industry members to purchase the Employer’s Guide at a special discounted rate. In 
addition, those who purchased a Guide in the past year can purchase just the update packet to bring your Guide current, instead of 
having to purchase a whole new Guide.

For more information or to order, please click here for a PDF brochure or contact Harold King by phone (845) 565-1355 or e-mail 
hking@councilofindustry.org.  ✴
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EHS  
Matters

OSHA Makes Sweeping Changes to its Illness and Injury 
 Reporting Rule 
By Michael Billok, Bond, Schoeneck & King PLLC, a Council of Industry Associate Member

Most employers traditionally have had little to 
no interaction with the Occupational Safety 
and Health Administration (OSHA), the fed-
eral agency tasked with overseeing workplace 
safety. Unless they were inspected by OSHA 
— and the 35,820 inspections conducted in 
fiscal-year 2015 pales in comparison to the 
tens of millions of employers across the coun-
try — most businesses, particularly smaller 
businesses, may have gone for many years 
without interacting with the agency. But that is about to change.

Currently, most employers other than those in partially exempt 
industries, are required to maintain injury and illness reporting 
records on a log (OSHA Form 300), with supporting documen-
tation (OSHA Form 301, or other equivalent document such as 
workers’-compensation records). Each employer then summa-
rizes that information each year onto OSHA Form 300A, which 
the employer then posts at the workplace from Feb. 1 to April 
30. Other than serious injuries such as amputations, fatalities, or 
accidents requiring hospitalization, which require more immedi-
ate reporting, employers have not been required to submit injury 
and illness data to OSHA. Now, however, many businesses will 
have to submit injury and illness information periodically to 
OSHA electronically. Not only that, but OSHA also will post this 
information online.

The reporting changes affect businesses depending on their size 
and classification:

- Businesses with 250 or more employees. These firms will have 
to submit the annual summary form 300A electronically by July 
1, 2017; submit the Forms 300, 301, and 300A electronically 
by July 1, 2018; and then submit Forms 300, 301, and 300A by 
March 2 annually thereafter.

- Businesses with 20-249 employees in “high-hazard” indus-
tries. OSHA has compiled a long list of high-hazard indus-
tries — including but not limited to hospitals, nursing homes, 
long-term care facilities, agriculture, utilities, construction, 
manufacturing, grocery stores, department stores, transportation 
companies — that must also submit information electronically if 
they have 20-249 employees, albeit less information than larger 
businesses. These companies need only submit Form 300A by 
July 1, 2017, and July 1, 2018, and then continue submission of 
Form 300A each year by March 2 thereafter.

In determining business size, the final rule states: “each individu-
al employed in the establishment at any time during the calendar 
year counts as one employee, including full-time, part-time, 
seasonal, and temporary workers.”

OSHA claims that personally identifiable information will be 
removed before the data it receives is released on its website, 
but OSHA’s stated reliance on software to perform this function 
has raised concerns with employers and privacy advocates alike. 
Also, it is unclear as to what form OSHA’s online publication will 
take, and how third parties may seek to utilize this information.

The above rule revisions represent a sea change in employers’ 
interaction with OSHA regarding injury and illness reporting. 
But OSHA did not stop there. The agency also published changes 

in its final rule, effective Aug. 10, 2016, that affect all employers, 
regardless of size:

- Employers must establish a “reasonable” procedure for 
employees to report work-related injuries and illnesses, and 
inform employees of that procedure. The rule states that “[a] 
procedure is not reasonable if it would deter or discourage a rea-
sonable employee from accurately reporting a workplace injury 
or illness.”

- Employers must inform employees of their right to report 
work-related injuries and illnesses free from retaliation. 
OSHA has issued a fact sheet stating this obligation may be met 
by posting the “OSHA Job Safety and Health — It’s The Law” 
poster from April 2015 or later.

- The rule also adds a provision prohibiting discrimination 
against an employee for reporting a work-related injury, filing 
a safety or health complaint, or asking to see the employer’s 
injury and illness logs.

These provisions have raised additional concerns for employ-
ers. The rule regarding “reasonable” procedures is targeted at 
employers’ safety incentive plans. If an employer has a safety 
incentive plan wherein employees get a bonus, or days off, or an 
award, if the employee, department, or company has a certain 
number of days without injury — so the theory goes — employ-
ees may be hesitant to report injuries and illnesses. It is pre-
cisely these kind of incentive plans that the new rule intends to 
eliminate. In addition, Section 11(c) of the Occupational Safety 
and Health Act, which has certain requirements before OSHA 
can initiate enforcement action against an employer in federal 
district court, has been the exclusive provision for employees 
to make complaints about retaliation for exercising their rights 
under the law. To the extent that OSHA now intends to issue 
citations against employers under a different process — and 
even if an individual employee has not alleged or filed a Section 
11(c) retaliation complaint — this will be another sea change in 
enforcement.

The bottom line is this: employers with 20 or more employees in 
“high-hazard” industries, and with 250 or more employees in all 
industries, will have to report their injury and illness informa-
tion electronically by July 1, 2017, which will be made available 
to the public in some form with personally identifiable informa-
tion about employees removed. And, all employers, regardless of 
size, should review their handbooks, safety incentive plans, and 
incident-reporting policies to ensure they provide a “reasonable 
procedure for employees to report work-related injuries and ill-
nesses.”   ✴
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Personnel 
Matters I EEOC Proposes Using EEO-1 Report to Collect Pay Data 

From Ethan Allen Workforce Solutions, A Council of Industry Associate Member

report the number of employees whose total W-2 pay for the 12 
months prior to the employer’s EEO-1 pay period fell into each 
pay band. Employers would identify employees’ total W-2 earn-
ings for a 12-month period looking back from any pay period 
between July 1st and September 30th of each reporting year. 

According to the EEOC, the proposed EEO-1 will take into ac-
count part-time or partial-year employment in analyzing rates 
of pay. The proposed EEO-1 would report hours worked as well 
as data about W-2 earnings. This would allow the EEOC and 
OFCCP to take into account periods of time when employees 
were not employed, such as when an employee worked part time 
or for less than the entire year. 

For each pay band on the proposed EEO-1, the employer would 
report the total number of hours worked by the employees 
counted in that pay band for the last 12-month period by their 
ethnicity, race, and sex. For example, an employer would report 
on the EEO-1 that total hours worked for 10 African-American 
men who are craft workers in the second pay band ($19,240–
$24,439) is 10,000 hours. 

Goodbye equal pay report  
The proposed EEO-1 revisions would replace a controversial and 
highly criticized notice of proposed rulemaking published by the 
OFCCP that would have required covered federal contractors 
and subcontractors with 100 or more employees and a federal 
contract, subcontract, or purchase order of at least 30 days and 
$50,000 or more to submit an annual Equal Pay Report as part 
of the EEO-1 reporting on various aspects of the contractors’ 
compensation structure. 

OFCCP’s proposed Equal Pay Report would have required 
contractors to provide summary information on compensation 
paid to employees from the Form W-2 by sex, race, ethnicity, 
and specified job categories as well as hours worked and the total 
number of employees in the contractor’s workforce. 

Ed Kowalski of Staff-Line, states that the proposed EEO-1 change 
“significantly increases the reporting burdens on employers with 
over 100 employees and provides the EEOC and the OFCCP 
with access to payroll data typically not subject to such reporting 
requirements in the absence of a federal contract.” 

With regard to contractors, Kowalski notes, “[F]ederal contrac-
tors already have been required to produce compensation data 
during OFCCP audits; this proposed rule would apply that 
requirement across the board to all employers with over 100 
employees, not just federal contractors. And it would add to the 
federal contractors’ obligations for reporting such information, 
even when the employer is not being audited.” 

At the end of May with the urging of the National Association of 
Manufacturers and others, the House Appropriations Subcom-
mittee on Commerce, Justice and Science, blocked funding to 
implement the Equal Employment Opportunity Commission’s 
(EEOC) proposal requiring employers to annually disclose 
employee pay. The language to block the funding of this proposal 
was offered by Congressman Andy Harris (R-MD) and accepted 
by the subcommittee. As more information becomes available, 
we’ll update you accordingly.   ✴

The Equal Employment 
Opportunity Commis-
sion (EEOC) and the U.S. 
Department of Labor 
(DOL) recently published 
a proposal to revise the 
Equal Opportunity Report 
(EEO-1) reporting form 
in order to annually col-
lect summary pay data 

by gender, race, and ethnicity from businesses with 100 or more 
employees. A copy of the proposed form is available on EEOC’s 
website. 

The proposed revisions would require employers with 100 or 
more employees to submit an annual report on pay data as part 
of EEO-1 reporting beginning in September 2017. The proposed 
revisions to the EEO-1 report and request for comments were 
published in the Federal Register on February 1, 2016, with all 
comments from the public due by April 1, 2016. 

EEOC’s proposal would revise the EEO-1 report in the following 
ways: 

· The EEO-1 report would be used to collect W-2 compensation 
and hours-worked data by pay band for employers that have 100 
or more employees beginning with the 2017 report. 

· The pay data would be grouped in 12 pay bands, at the same 
pay intervals the U.S. Bureau of Labor Statistics (BLS) uses in its 
Occupational Employment Statistics survey. 

· The new data will assist the EEOC in identifying possible pay 
discrimination and assist employers in promoting equal pay in 
their workplaces. 

· Federal contractors with 50 to 99 employees would not report 
pay data, but they would report ethnicity, race, and sex by job 
category as they do now. 

Pay bands  
Under EEOC’s proposed changes to the EEO-1, covered employ-
ers would report W-2 pay in “pay bands”. By using pay bands, 
employers would not be forced to report individual pay, thus 
protecting employees’ privacy. The pay bands would track the 
12 pay bands used by the BLS, ranging from less than $19,239 to 
$208,000 and over. 

The proposed changes to the EEO-1 would require employers to 
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The EEOC 
interprets 

the purpose 
of the ADA’s 
reasonable 

accommodation 
obligation 
to require 

employers to 
change their 
customary 
practices to 

enable employees 
with disabilities 

to work. 

Personnel 
Matters IIEEOC Weighs in on Leave as a Reasonable Accommodation

From IMA Update, By John S. Hong, Littler Mendelson, P.C.,

On May 9, 2016, the Equal Employment 
Opportunity Commission (EEOC) issued a 
resource document addressing the rights of 
employees with disabilities who seek leave as a 
reasonable accommodation under the Ameri-
cans with Disabilities Act of 1990 (ADA).  
This document consolidates existing guid-
ance by the EEOC on the ADA and leaves of 
absences regarding, among other things, leave 
as a reasonable accommodation, including 
the interactive process and policies on leave, 
reinstatement and reassignment.

The content of the publication generally repre-
sents no break from EEOC’s existing posi-
tions.  However, the fact that the EEOC issued 
guidance dealing specifically with the concept 
of leave as an accommodation sheds light on 
the priority it places on leave issues, which 
one EEOC commissioner has called “some 
of the toughest situations for employers and 
employees to deal with in our workplaces.”

The EEOC interprets the purpose of the 
ADA’s reasonable accommodation obligation 
to require employers to change their custom-
ary practices to enable employees with dis-
abilities to work.  A request for leave due to a 
medical condition must be treated as a request 
for a reasonable accommodation whereby the 
employer must promptly engage the employee 
in the interactive process. An employer may 
have to provide unpaid leave to an employee 
with a disability as a reasonable accommoda-
tion even where the employer does not cus-
tomarily offer leave as a benefit or where the 
employee has exhausted or otherwise is not 
eligible for leave under existing policies. 

Not surprisingly, the resource document 
explains that an employee who informs her 
employer that a disability may cause periodic 
unplanned absences from work is considered 
to have requested a reasonable accommoda-
tion, which would trigger the employer’s duty 
to engage in the interactive process.  The 
resource document also provides some insight 
into what the EEOC considers an undue hard-
ship for purposes of analyzing whether an 
accommodation is reasonable:

•       A leave of absence that exceeds what 
is permitted under the Family and Medical 
Leave Act (FMLA), by itself, is not sufficient 
to show undue hardship.

•       Indefinite leave, meaning that an em-
ployee or her doctor cannot say whether or 
when she will be able to return to work, does 
constitute an undue hardship.

•       If reassignment is necessary because un-
due hardship precludes providing an accom-
modation with a current job, the employer 
must place the employee in a vacant position 
for which he is qualified without requiring 
the employee to compete with others unless 
another employee is entitled to the position 
under a uniformly applied seniority system.

The resource document further highlights 
the EEOC’s view that an employer may not 
wash its hands of responsibility for adminis-
tering leaves for employees simply by relying 
on a third-party administrator. Other points 
emphasized in the guidance include:

•       An employer (which would include its 
third-party administrator) with an employee 
on leave with a fixed return date may not ask 
the employee to provide periodic updates, 
although it may reach out to an employee on 
an extended leave to check on the employee’s 
progress.

•       Employers who use form letters or third-
party administrators to communicate with 
employees who are nearing the end of a leave 
should advise (or ensure that the third-party 
administrator so advises) that if the employee 
needs additional unpaid leave as a reasonable 
accommodation for a disability, the employee 
should seek it as soon as possible so that the 
employer may then consider it.

•       Employers who handle leave requests 
separately from requests for reasonable ac-
commodations (e.g., a third-party adminis-
trator v. the HR department) should ensure 
nevertheless that the lines of communication 
between the responsible entities or depart-
ments are open to ensure consistency and 
compliance with the duty to engage in the 
interactive process.

Disability charges filed with the EEOC 
reached a new high in fiscal year 2015.  The 
EEOC is certainly 
mindful of employ-
ers’ compliance 
with the ADA.  
Employers may 
want to scrutinize 
their own leave and 
reasonable accom-
modation process-
es, as well as those 
of their third-party 
leave administra-
tors.   ✴
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Personnel 
Matters III Labor Department Announces Final Rule Amending Over- 

By Jeffrey W. Brecher, Paul DeCamp, Douglas J. Hoffman and Richard I. Greenberg, Jackson Lewis P.C.,  
a Council of Industry Associate Member

($41,600), one of 
the major criticisms 
leveled at the DOL’s 
proposal.

Salary Level for 
Highly Compensated 
Employees Will In-
crease from $100,000 
per year to $134,004

The salary level for 
highly compensated employees (HCEs) — who are required 
to satisfy a more relaxed duties test — is also getting a hefty 
increase, and, in time, may outpace increases to the standard ex-
empt salary level. The salary level for HCEs, unlike the standard 
salary level, is based on nationwide data for full-time workers, 
and set at the 90th percentile. This change is consistent with the 
proposed regulations. The proposed regulations identified the 
salary level for HCEs as $122,148, but that was based on 2013 
data; 2015 fourth quarter data from the Bureau of Labor Statis-
tics identifies $134,004 as the 90th percentile.

DOL Will Update Salary Level Every Three Years, Beginning 
2020

For the first time in the history of the FLSA, adjustments to the 
salary level will occur automatically every three years, and will 
not require specific rulemaking.

Typically, many years pass between increases to the salary level 
— the last increase occurring 12 years ago, and the increase 
before that taking more than 25 years.

The new three-year increases will be set at the 40th percentile 
for the lowest wage Census region for the standard salary level 
and the 90th percentile for salaried workers nationally for HCE 
employees. DOL will publish the new rates 150 days before the 
effective date.

While the new salary levels will be effective December 1, 2016, 
the three-year adjustments will occur on January 1, beginning in 
2020. The rates, therefore, will be published beginning August 1, 
2019. DOL estimates that the salary level will increase to $51,168 
at the time of the first adjustment in 2020.

The proposed rule, consistent with the Final Rule, called for 
automatic increases. But the proposed rule indicated annual in-
creases would be required. The Final Rule abandons this, giving 
employers more time between changes to prepare.

No Changes to Duties Tests 
The Final Rule does not contain any changes to the duties tests 
for the white collar exemptions, a relief to many employers.

While the DOL had not proposed any specific language modi-
fying the duties test, it sought comments from the public on 
whether such changes should be made, including whether to 
adopt the California rule that exempt employees must spend 
more than 50 percent of their time performing exempt work. 
This would have narrowed the exemptions, particularly for 

The U.S. Department of Labor has released its long-awaited Final 
Rule updating regulations under the Fair Labor Standards Act 
governing overtime exemptions for executive, administrative, 
and professional employees, commonly known as the “white col-
lar exemptions” or “EAP exemptions.” The Final Rule is sched-
uled to be published in the Federal Register on May 23, 2016.

DOL estimates 4.2 million workers will be eligible for overtime 
as a result of the Final Rule and that it will result in an increase in 
wages of $1.2 billion per year.

Details regarding the changes made in the Final Rule were 
announced on the DOL’s website on May 17, 2016, including 
a video explaining the need for the change, as well as detailed 
“FAQs,” “fact sheets,” and guidance publications targeting some 
employers who will be particularly affected by the final rule — 
including non-profits, educational institutions, small businesses, 
and state and local governments.

Below is a summary of the Final Rule (and how it differs from 
the proposed regulations published in July 2015).

Salary Level Will Increase from $23,660 ($455 per week) to 
$47,476 ($913 per week) beginning December 1, 2016

The new salary level is $47,476, more than double the current 
salary level, but lower than the salary level DOL originally pro-
posed in July 2015 ($50,440).

How did DOL arrive at the $47,476 figure? The proposed salary 
level was based on national data regarding the salary levels for all 
salaried workers, and set at the 40th percentile. The Final Rule 
retains the 40th percentile standard, but sets the rate based on 
the salary for workers in the lowest income Census region (cur-
rently, the South), instead of nationwide salary levels.

Notably, in 2004 (the last time the DOL increased the salary level 
for these exemptions), DOL set the salary level at $455 per week, 
also using, in part, salary data from the South. But in 2004, the 
salary level was set at the 20th percentile. That is now raised to 
the 40th percentile.

DOL states the salary level was reduced from the level identified 
in the proposed rule in response to public comments regarding 
regional variations in pay. But the new salary level still requires 
all employers, including those in lower salaried regions, to pay 
exempt workers a salary greater than the current salary level 
for exempt workers in both New York ($35,100) and California 

Continued on next page
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time Regulations for ‘White Collar’ Workers 

exempt employees who perform non-exempt 
duties concurrently with exempt duties.

Employers Will Be Permitted to Use Non-
discretionary Bonuses, Commissions, and 
Incentive Pay to Satisfy Up to 10% of Salary 
Level Requirement

Under current regulations, employers have 
not been permitted to use commissions, 
non-discretionary bonuses, or other incentive 
payments to satisfy the salary level require-
ment. Exempt employees paid on a salary 
level have been required to receive the full 
salary exclusive of such compensation. Under 
the Final Rule, this restriction is lifted, and 
employers will be able to satisfy the new sal-
ary level in part through commissions, non-
discretionary bonuses, and other incentive 
compensation.

But there are limits to the use of such pay to 
meet the new exempt salary requirements: 
only 10 percent of the salary level can be paid 
in the form of this incentive pay and it must 
be paid quarterly (the proposed rule stated 
DOL would require employers to make the 
payments on a monthly basis). The Final 
Rule, however, will permit employers to make 
a “catch up” payment — i.e. if the employee 
has not earned sufficient commissions to 
satisfy the salary level requirement on a 
quarterly basis, the employer can make up 
the difference without losing the exemption. 
The proposed rule did not permit a “catch-
up” payment.

Non-Enforcement Policy for Providers of 
Medicaid-Funded Services for Individuals 
with Intellectual or Developmental Disabili-
ties in Residential Homes and Facilities with 
15 or Fewer Beds

DOL also announced that it is publish-
ing in the Federal Register a time-limited 
non-enforcement policy for providers of 
Medicaid-funded services for individuals 
with intellectual or developmental disabili-
ties in residential homes and facilities with 
15 or fewer beds. From December 1, 2016, 
to March 17, 2019, the Department will not 
enforce the updated salary threshold of $913 
per week for employers covered by this non-
enforcement policy.

Alternatives for Compliance 
The DOL fact sheets and guidance docu-
ments identify several obvious alternative 
steps employers can take to comply with the 
new rule:

•	 increasing employee salaries to the new 
salary level and continuing to treat em-
ployees as exempt (assuming they satisfy 
the duties requirements);

•	 reclassifying employees as non-exempt 
and paying overtime for hours worked 
over 40; and

•	 reducing employee hours to avoid over-
time work.

Buried in the guidance, DOL also concedes 
employers could reclassify employees and set 
their wages at a rate so that the total amount 
paid to the employee remains the same. But 
this alternative is clearly not one DOL or the 
President hopes employers will take, as that 
would thwart DOL’s prediction that the new 
rule will “boost wages for workers by $12 bil-
lion over the next 10 years.”

The DOL also does not address in its posted 
materials the potential for employees to earn 
lower wages if their hours are reduced or 
the possibility that employers may reduce 
benefits or other compensation to off-set 
increases to the salary level.

Potential Challenges to Final Rule 
Under the Congressional Review Act, Con-
gress will have 60 session days to review the 
Final Rule. But even if Congress were to dis-
approve the Final Rule, the President would 
surely veto any such vote.

In March 2016, the “Protecting Workplace 
Advancement and Opportunity Act” was in-
troduced, which would nullify the Final Rule 
and bar the DOL from issuing any future rule 
with automatic increases to the salary level 
without separate rulemaking. The future of 
that legislation will likely depend on the next 
election.

The Wage and Hour Practice will conduct a 
webinar regarding the DOL’s Final Rule on 
May 23, 2016, at 11:30 a.m. EDT. Register 
here to attend the 
webinar.

For further informa-
tion on the Final Rule, 
please contact the 
Jackson Lewis attor-
ney with whom you 
regularly work.  ✴  
 
See page 4 for info on 
on the HR Network 
Meeting on this topic 
on June 17th.
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To register for these and other 
Council of Industry classes and 
events go to our website www.

councilofindustry.org and select the 
calendar page. All entries are links to 

more information and registration 
forms. You may also e-mail us 
at training@councilofindustry.
org or call (845) 565-1355 for 

questions or more information.

C I              
Calendar

Date Class/Event

June 13, 14, 
15, 16

Solidworks Essentials at SUNY Dutchess - 8:00 
am - 4:30 pm at 53 Pendell Road, Poughkeepsie, 
NY 12601. Taught by CADimensions. Cost $375 
per person. Email hking@councilofindustry.org to 
register or for more info.

June 17

HR Network meeting:Final Rule Amending 
Overtime Regulations for ‘White Collar’ Workers- 
8:30 - 10:00 am at the Council of Industry Office, 
Newburgh, NY. Presenter Tom McDonough from 
Jackson Lewis P.C. Free for members. Register on-
line here or by email abu

June 20 & 
21

Intermediate Programmable Logic Controllers 
(PLCs)- 8:30 am - 4:30 pm at SUNY Sullivan, 112 
College Rd, Loch Sheldrake, NY. Instructor: Dr. 
Cynthia V. Marcello. Cost: $175 per person or $150 
each for two or more from the same company.

June 28, 29, 
30

Solidworks PDM Professional -  8:00 am - 4:30 pm 
at SUNY Dutchess, 53 Pendell Road, Poughkeepsie, 
NY 12601. Instructor: CADimensions. Cost: $300 
per person. Email hking@councilofindustry.org to 
register or for more info.

Aug 29
Council of Industry Annual Golf Outing -  11:30 
am - 5:30 pm at The Powelton Club, Newburgh, NY. 
Cost: $175 per person, $625 per foursome. Sponsor-
ship opportunities are available.

Sept 14, 28

Fundamentals Of Leadership - Two day course, 
9:00 am—4:30 p.m. at Rockland Community Col-
lege in Haverstraw, NY. Instructor: Rebecca Mazin, 
Recruit Right. Cost: $400 single Council members, 
$350 each for two or more from the same company, 
$700 non-members.

Oct. 19

Problem Solving & Decision Making - 9:00 
am—4:30 p.m. at Rockland Community College in 
Haverstraw, NY. Instructor: Glen Tanzman, Tanzco 
Management. Cost: $200 single Council members, 
$175 each for two or more from the same company, 
$375 non-members.

Nov 2

Human Resources Management Issues- 9:00 
am—4:30 p.m.at Rockland Community College in 
Haverstraw, NY. Instructor: Thomas P. McDonough, 
Jackson Lewis , P.C.. Cost: $200 single Council 
members, $175 each for two or more from the same 
company, $375 non-member
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Continued from front page  
	 Golf Outing

The Council of Industry will hold its Annual Golf Outing on Monday, August 29th at the 
Powelton Club in Newburgh. The Powelton is a beautiful course conveniently located just 
off of Route 9W in Newburgh, NY. Last year’s event drew over 80 golfers from manufactur-
ing firms throughout the Hudson Valley. This is always a fun time and 
prizes will be given for best ball, closest to the pin, longest drive and 
yellow ball.

Registration and lunch will begin at 11:30 followed by a shotgun start 
at 12:30. Cocktails and a light dinner will follow at approximately 5:00 
p.m.

The $175 fee ($625 per foursome) includes: lunch, golf, cart, cocktails, 
hors d’oeuvres, dinner, prizes and giveaways. Proper golf attire required 
- soft spikes only.

Sponsorships are available. Sponsors help make this event possible and 
one of the most enjoyable of the golfing season. There are a variety 
of levels of support to fit your company budget. Please support the 
Council of Industry and Hudson Valley manufacturing by becoming 
a sponsor. Sponsorship includes: prominent mention in two CI newsletter stories, public 
recognition at the event, display a banner at the event (cocktail and luncheon sponsors only), 
tee signs (included for all major sponsors).

Sponsorship Opportunities: 
Lunch sponsor – $2,500.00 (includes a foursome) 
Cocktails sponsor - $2,500.00 (includes a foursome) 
Hole-in-one sponsor - $1,250.00 
Prize sponsor - $400.00  
Tee Sign sponsor - $250.00  
Thank you shirt sponsor Direct Energy
Follow this link to register online: http://www.councilofindustry.org/event-seminar/the-
council-of-industry-golf-outing/ or e-mail Alison Butler at abutler@councilofindustry.org or 
call (845) 565-1355.  ✴

Continued from page 3  
	 Award Breakfast

Mark Harris of Ulster BOCES was 
chosen to be the first ever educa-
tor champion. A teacher in metal 
trades, as well as the leader of the 
Solar Car project, the MIT robotic 
arm project, and the NASA proto-
type project. He has worked to build 
the Computer Numerical Control 
(CNC) classroom, and encouraged 
countless young people to pursue 
careers in machining. “My students 
have coming in on the weekend, they are dedicated students,” Harris said in 
accepting, “They are why I do what I do.”

As part of the presentation to Mr. Harris, his team of high school students, 
the Ulster BOCES Lemelson-MIT InvenTeam, demonstrated the robotic 
exoskeleton arm they designed and built under his tutelage. The device was 
touted as a tool to aid victims of stroke and paralysis with their physical 
therapy..  ✴
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Mark Harris and his New Vision students display the robotic 
exoskeleton arm they designed and built.
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Council of Industry 
The Manufacturers Association of the Hudson Valley 

6 Albany Post Road 
Newburgh, NY 12550

Visit us online for 
more information 
about the Council of 
Industry and Hudson 
Valley Manufacturing.
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